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(c) Requirements for vehicles and sys-
tems. A public accommodation subject 
to this section shall comply with the 
requirements pertaining to vehicles 
and transportation systems in the reg-
ulations issued by the Secretary of 
Transportation pursuant to section 306 
of the Act. 

§§ 36.311–36.399 [Reserved] 

Subpart D—New Construction and 
Alterations 

§ 36.401 New construction. 
(a) General. (1) Except as provided in 

paragraphs (b) and (c) of this section, 
discrimination for purposes of this part 
includes a failure to design and con-
struct facilities for first occupancy 
after January 26, 1993, that are readily 
accessible to and usable by individuals 
with disabilities. 

(2) For purposes of this section, a fa-
cility is designed and constructed for 
first occupancy after January 26, 1993, 
only— 

(i) If the last application for a build-
ing permit or permit extension for the 
facility is certified to be complete, by 
a State, County, or local government 
after January 26, 1992 (or, in those ju-
risdictions where the government does 
not certify completion of applications, 
if the last application for a building 
permit or permit extension for the fa-
cility is received by the State, County, 
or local government after January 26, 
1992); and 

(ii) If the first certificate of occu-
pancy for the facility is issued after 
January 26, 1993. 

(b) Commercial facilities located in pri-
vate residences. (1) When a commercial 
facility is located in a private resi-
dence, the portion of the residence used 
exclusively as a residence is not cov-
ered by this subpart, but that portion 
used exclusively in the operation of the 
commercial facility or that portion 
used both for the commercial facility 
and for residential purposes is covered 
by the new construction and alter-
ations requirements of this subpart. 

(2) The portion of the residence cov-
ered under paragraph (b)(1) of this sec-
tion extends to those elements used to 
enter the commercial facility, includ-
ing the homeowner’s front sidewalk, if 

any, the door or entryway, and hall-
ways; and those portions of the resi-
dence, interior or exterior, available to 
or used by employees or visitors of the 
commercial facility, including rest-
rooms. 

(c) Exception for structural imprac-
ticability. (1) Full compliance with the 
requirements of this section is not re-
quired where an entity can dem-
onstrate that it is structurally imprac-
ticable to meet the requirements. Full 
compliance will be considered struc-
turally impracticable only in those 
rare circumstances when the unique 
characteristics of terrain prevent the 
incorporation of accessibility features. 

(2) If full compliance with this sec-
tion would be structurally impracti-
cable, compliance with this section is 
required to the extent that it is not 
structurally impracticable. In that 
case, any portion of the facility that 
can be made accessible shall be made 
accessible to the extent that it is not 
structurally impracticable. 

(3) If providing accessibility in con-
formance with this section to individ-
uals with certain disabilities (e.g., 
those who use wheelchairs) would be 
structurally impracticable, accessi-
bility shall nonetheless be ensured to 
persons with other types of disabilities 
(e.g., those who use crutches or who 
have sight, hearing, or mental impair-
ments) in accordance with this section. 

(d) Elevator exemption. (1) For pur-
poses of this paragraph (d)— 

(i) Professional office of a health care 
provider means a location where a per-
son or entity regulated by a State to 
provide professional services related to 
the physical or mental health of an in-
dividual makes such services available 
to the public. The facility housing the 
‘‘professional office of a health care 
provider’’ only includes floor levels 
housing at least one health care pro-
vider, or any floor level designed or in-
tended for use by at least one health 
care provider. 

(ii) Shopping center or shopping mall 
means— 

(A) A building housing five or more 
sales or rental establishments; or 

(B) A series of buildings on a common 
site, either under common ownership 
or common control or developed either 
as one project or as a series of related 
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projects, housing five or more sales or 
rental establishments. For purposes of 
this section, places of public accommo-
dation of the types listed in paragraph 
(5) of the definition of ‘‘place of public 
accommodation’’ in section § 36.104 are 
considered sales or rental establish-
ments. The facility housing a ‘‘shop-
ping center or shopping mall’’ only in-
cludes floor levels housing at least one 
sales or rental establishment, or any 
floor level designed or intended for use 
by at least one sales or rental estab-
lishment. 

(2) This section does not require the 
installation of an elevator in a facility 
that is less than three stories or has 
less than 3000 square feet per story, ex-
cept with respect to any facility that 
houses one or more of the following: 

(i) A shopping center or shopping 
mall, or a professional office of a 
health care provider. 

(ii) A terminal, depot, or other sta-
tion used for specified public transpor-
tation, or an airport passenger ter-
minal. In such a facility, any area 
housing passenger services, including 
boarding and debarking, loading and 
unloading, baggage claim, dining facili-
ties, and other common areas open to 
the public, must be on an accessible 
route from an accessible entrance. 

(3) The elevator exemption set forth 
in this paragraph (d) does not obviate 
or limit, in any way the obligation to 
comply with the other accessibility re-
quirements established in paragraph 
(a) of this section. For example, in a fa-
cility that houses a shopping center or 
shopping mall, or a professional office 
of a health care provider, the floors 
that are above or below an accessible 
ground floor and that do not house 
sales or rental establishments or a pro-
fessional office of a health care pro-
vider, must meet the requirements of 
this section but for the elevator. 

§ 36.402 Alterations. 
(a) General. (1) Any alteration to a 

place of public accommodation or a 
commercial facility, after January 26, 
1992, shall be made so as to ensure that, 
to the maximum extent feasible, the 
altered portions of the facility are 
readily accessible to and usable by in-
dividuals with disabilities, including 
individuals who use wheelchairs. 

(2) An alteration is deemed to be un-
dertaken after January 26, 1992, if the 
physical alteration of the property be-
gins after that date. 

(b) Alteration. For the purposes of 
this part, an alteration is a change to 
a place of public accommodation or a 
commercial facility that affects or 
could affect the usability of the build-
ing or facility or any part thereof. 

(1) Alterations include, but are not 
limited to, remodeling, renovation, re-
habilitation, reconstruction, historic 
restoration, changes or rearrangement 
in structural parts or elements, and 
changes or rearrangement in the plan 
configuration of walls and full-height 
partitions. Normal maintenance, re-
roofing, painting or wallpapering, as-
bestos removal, or changes to mechan-
ical and electrical systems are not al-
terations unless they affect the 
usability of the building or facility. 

(2) If existing elements, spaces, or 
common areas are altered, then each 
such altered element, space, or area 
shall comply with the applicable provi-
sions of appendix A to this part. 

(c) To the maximum extent feasible. The 
phrase ‘‘to the maximum extent fea-
sible,’’ as used in this section, applies 
to the occasional case where the nature 
of an existing facility makes it vir-
tually impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In these 
circumstances, the alteration shall 
provide the maximum physical accessi-
bility feasible. Any altered features of 
the facility that can be made acces-
sible shall be made accessible. If pro-
viding accessibility in conformance 
with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to per-
sons with other types of disabilities 
(e.g., those who use crutches, those 
who have impaired vision or hearing, 
or those who have other impairments). 

§ 36.403 Alterations: Path of travel. 
(a) General. An alteration that affects 

or could affect the usability of or ac-
cess to an area of a facility that con-
tains a primary function shall be made 
so as to ensure that, to the maximum 
extent feasible, the path of travel to 
the altered area and the restrooms, 
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